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i True judicial independence will happen when the judiciary isn't refiant upon 'co-equal’ branches for raises

By CARY ICHTER, Special i the Daily Repon
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In the recent past, there has been much written and said on the subject of “judicial
independence.” Pundits, practitioners and, in some cases, members of the
judiciary themselves have bemoaned the threats posed to the judicial branch and
its independence by legislative meddling, voter initiatives and causfic
commentary, And in all the back and forth in the debate over judicial
independence—what it means, what it skould be and whether it is genuinely
threatened—uvery little, if anything has been said about a structural defect in our
system that threatens to make the eatire concept of judicial independence an
absurd farce. The defect in the system is that the judicial branch is dependent on
the Legislature to pass and the gevernor to approve a pay raise for a co-equal
branch of government.

We saw that structural defect in the relaticnship between the suppasedly co-equal
brariches of government played aut ence again this month when Gov. Sonny
Perdue vetoed legislation that wauld have granted judges in the state of Georgia a

“pathetic and paltry 5 percent pay raise—the first real pay raise the judiciary would

have received in 10 years!

While much could, and should, be sald about Gov. Perdue's decision, detailed
commentary an the misguided nature of that decision would distract attention—as
it always does—fram the more basic issue.

We expect the judiciary to vigarously and zealously protect and defend the
Constitution, the laws of the state and the rights of the people. Whether
inadvertently-or intentionally, the interests that the courts are bound ta protect
oecasionally come into cenflict with the will of the Legislature and the govemor.
When such conflicts arise, we expect the “independent” judiciary to intervene and

+CLE Center

Bench Guide
Public Notices [y Consumér Alerts _GO

P

Al Months

tlawGatalag .

Get premium access 30-day trial

Subscribe now for under $1 2 day
Receive free daily headlines

How to Advertise

Refine Your Search Resu Its
Cary lchter

2SS e

*Advertise ¢

Reader Services

ﬁ help :

heip

‘Al Years

All Authors

i Most Viewed

i reached at cichler@@adoma com..
; to review such controversies without prejudice or favar.

Tools:

. AR . We harbor this expectation of independence despite the financial strangle-hold
¢ £, Print B Tex: Size . one of the parties has over the judiciary and its members. We expect judges to
=1 Emait Reprints treat the peogple who control their pay in the same manner as they would treat

anyone else. Were such a conflict of interest to arise in the practice of law, the
practitioner would be disbarred if he were to fail to proactively remedy the
siteation. Although we daily see judges continue to act with independence and
caourage in discharging their duties, at a minimum, the curmrent system gives rise to
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an appearance of impropriety.

1 This profoundly awkward situation has persisted because too many believe that there is no alternative to judicial
dependence upon the other branches of governmend. That belief is, | submit, misguided and bomn of 2 lack of
creativity. | submit that the judiciary coult be, and should be, self-funding,

The judiciary could be self-funding by imposing & user fee on those who use the courts~-hence the name “user fee,”
The first component of such a user fee scheme would involve a fee imposed upon practitioners who use the courts
for their livelihood. Trial lawyers, many, perhaps most, of whem enjoy financially rewarding careers as a
consequence of the availability of the courts, aught to pay an annual fee as a prerequisite to enjoying the right to
practice before a fribunai,

Second, the parties ought to have to contribute substantially more to the costs of operating the courts. Encreasing
{iling fees would make a small contribution to funding the entire judicial budget, but filing fees constitute a barier to
i access Justice that rises with each doliar added to the filing fee. That said, filing fees for certain types of cases, for

* example complex commercial cases, ought to be increased to reflect the value of the service being provided and to
: more closely resemble the substantial charges that private corflict resolution providers charge, The courts should

. always be a relative bargain, but the market should influence to some extent the amounts the courts collect for the
i senvices they provide.

Third, convicted criminal defendants ought to have added to their sentences restitution fo the state for the cost of
+ thelr trial. This seems fo be so intuitively correct that | think it requires no further discussion,

¢ Fourth, parties ought to pay a user fee that represents a percentage of any and all funds (or anything else of

{ measurable value) that passes between the parties in connection with the litigation. In other words, if the case is

; setlled before final disposition, the courts would receive a small percentage; similarly, if a judgment were entered and
. collected, the courts would collect a small percentage. The obligation to make such a payment would operate as a

i first priority fien against any such funds, and the payer would be obligated to ensure that the proper armount was paid
i to the court, Failure to make the payment would be at the payer's perif; that is, upon discovery that the payment had

{ not been made, the payer would have responsibility to pay the fee regardless of whether it had already been
mistakenly made fo the other party.

The judiciary should produce its own revenues and should set its own budget. The courts should decide what, if
anything, its revenues would be used for beyond judicial salaries. The funds derived from these user fees should not,
and wauld not, be subject to disposition by fegislative fiat. The judiciary would callect these revenues and decide the
manner in which they are to be spent.
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: Details conceming county stipends and other details can be dealt with along the way, but the journey to true judicial
¢ independence will require a bolid and creative first step, | submit this proposal embodies such a step. If we, in this

i profession and in this country, fruly value judicial independence, it is time to stop ignoring the structural defect in the
ystern that undermines the independence of the judiciary and ensures that judges will forever remain the underpaid
edheaded stepchildren of the budgetary process. As long as the courds are not financially independent, they will
ever be truly independent and the judiciary wilt remain undenpaid and neglected by its more powerful “co-equal”
ranches,

GARY ICHTER is a pariner in Adomo & Yoss' commercial litigation praclice group. His clients inglude national
franchise companies, infernational software developers and licensors, intemational manufacturers of industrial
i products and professional service providers. He can be reached af cichler@adomo.com,
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